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MEMORANDUM OPI NI ON REGARDI NG
MOTI ON FOR APPROVAL OF ASSUMPTI ON OF LEASE

On July 21, 1988, Hickory Inn, Inc. (H ckory) and O H. Hol di ng
Co. (Debtor) enteredinto an agreenent whereby H ckory | eased property to
t he Debt or whi ch t he Debt or operates as arestaurant. The Debtor filedits
voluntary petition for relief under chapter 11 of the Bankruptcy Code on
April 9, 1991, and subsequently noved to assune t he | ease pursuant to 11
U S.C. 8365(a). Hi ckory opposed the notion, and a heari ng was hel d on July
18, 1991. At this hearing, | ruledthat the Debtor had conpliedwithits
obl i gations under 8365(b)(1), andthat its notion shoul d accordi ngly be
granted so | ong as the | ease had not, as H ckory cont ended, been effectively

termnated prior tothefiling of the Debtor's bankruptcy petition. The



parties briefedthisissue and, for the reasons whi ch foll ow, I nowconcl ude
that the | ease had not been term nated pre-petition.

Hi ckory mai nt ai ned t hat t he Debt or had breached t he | ease by
failingtopay certainproperty taxesrelatingtotheleased prem ses. On
January 14, 1991, Hi ckory served t he Debtor with noti ce of such default.
Pur suant to paragraph 25 of the | ease, the Debtor had 30 days to correct the
default. Hickory clained that the Debtor's rights in the | ease were
termnated by aletter dated February 19, 1991, in whi ch H ckory advi sed t he
Debtor's attorney that Hickory "el ects to exerciseit's[sic] rightsto
reenter and repossess the prem ses as provi ded [under the terns of the

| ease]." The Debtor countered with three reasons why | shoul d concl ude t hat
aforfeiture was not effected: (1) the Debtor was not in breach; (2) the
| ease does not containaforfeiture clause; and (3) the Debtor'srightsin
the | ease were not forecl osed by judicial process. Because the first of
t hese contentions i nvol ves i ssues of fact whi ch have not beentried, | have

only considered the latter, purely |egal argunents.

As noted in 15 M chi gan Law & Practice, Landl ord and Tenant 8134

(1991) "theword 'forfeiture referstotheright of thelessor totermnate
t he | ease because of a breach of covenant or sone ot her wongful act of the

lessee. . . ." See also McPheeters v. Birkhol z, 232 M ch. 370, 376-77, 205

N. W 196 (1925). Absent a provi sion which expressly grants the landlordthe
right toforfeit thelease--i.e., toterninate thelessee's tenancy--the

| andl ord' s renedy i n the event of default is generallylimtedto "aright



of action for damages or a decree for specific performance.” 2 Caneron,
M chi gan Real Property Law §20.49 (1990).

| n det erm ni ng whet her t he | ease at i ssue here contai ned a valid
forfleiture clause, therelevant provisionis paragraph 25, which statesin
its entirety as follows:

DEFAULT AND RE- ENTRY: | n case any rent shall be due
and unpaid or if default be made in any of the
covenants herein contained, or if said]|eased prem ses
shal | be deserted or vacated, thenit shall be | awf ul
for LANDLORD, its certain attorney, heirs,
representatives and assigns, tore-enter into and
repossess the sai d prem ses and TENANT and each and
every occupant to renove and put out. Under any
condi tion, however, it is agreed that in case of any
default, LANDLORDwW || give TENANT thirty (30) days
prior witten notice of said default and the
opportunity to correct sane, rather than an i medi ate
default w thout notice.

The Debt or argued that, contrary to H ckory's contention, the foregoing

provi si on was not aforfeiture cl ause because it does not explicitly grant

Hi ckory the right to declare a forfeiture or termnation of the |ease.
In a case involving a |l ease with a default provision al nost

i dentical to paragraph 25, the Suprene Court rejected substantially the sane

argunment as the Debtor now raises:

Appel | ants cl ai mthat thereis no provisioninthe

| ease for aforfeiture. Onthe contrary, the second
paragraph in the | ease expressly so provides.

"The noti ce and demand of possessi on oper ated as an
assertionof theintentiontoforfeit, as well as a
notice to quit." Hogsett v. Ellis (syllabus), 17
M ch. 351.




Gurunian v. Grossman, 331 Mch. 412, 418, 49 N.W2d 354 (1951).1

Al t hough nearly devoi d of anal ysis or di scussi on of the issue,
Quruni an appears to holdthat, just as alandlord s notice of intentionto
regai n possessionis equivalent toanoticeof intentiontoforfeit, sotoo
aclauseinaleasewhichconfersonthelandlordtheright of re-entryin

t he event of default isinessenceaforfeiture provision. Inlnre State

Hw. Conmir, 365 Mch. 322, 112 N.W2d 573 (1961), the Supreme Court

seem ngly reffirmed Guruni an indictumregardi ng al ease whi ch cont ai ned

neither are-entry nor an express forfeiture provision. |d. at 335 ("The
fact that the parties did not incorporateintheir witten undertaki ng any
provision in terns granting the right of re-entry in the event of an

assignnment, . . . or for forfeiture of thelessee's interestinany other

manner, i s significant." (enphasis added)). It appears, however, that
Gurunian's "holding” may itself have been dictum
After statingthat theleasedidinfact containaforfeiture

provi sion, the court i nQirunian went onto conclude that the failure of the

The default provision quoted i nQrunian, 331 Mch. at 413-14, is
not identifiedby the court as the "second paragraph” of the | ease, but
areviewof thetenant's appell ate brief confirns that this provision
isinfact contained in paragraph two of the | ease. See 331 M ch.
S.Ct. Records and Briefs, pp. 412-68, brief of defendants and
appel l ants at p. 9. And al though the record inthe foregoing reference
does not include a copy of the | ease itself, the way in which the
parties franmed their respective oral and witten argunents | eaves
littl e doubt that paragraph two of the | ease consi sted excl usi vel y of
t he default provisionquotedinthe court’'s published opi nion. See
id., brief of plaintiff and appellee at p. 25, transcript of testinony
at pp. 15, 29 and 35.



tenants to properly exercise their right to renewthe | ease prior to
expiration of the original termneant that, under the terns of the | ease,
a tenancy at will was created. 331 Mch. at 418 ("By the terns of the
| ease, defendants were tenants fromnonthto nonth for anindefinite period,
atenancy at will subject toterm nation[under Mch. Conp. Laws 8554. 1347
by 1 nonth's notice."). Because a contractual right todeclareaforfeiture
i s not neededinorder totern nate such atenancy pursuant to 8554. 134, 3
thevalidity of thelease's purported forfeiture clause was not out cone-
determ native in Gurunian.

The pictureis further cl ouded by a subsequent deci sion in which
t he Court of Appeal s di stinguished forfeiture clauses fromre-entry cl auses.

See Ericksonv. Bay City d ass, 6 M ch. App. 260, 264-65, 148 N. W 2d 894

(1967). As remarked i nCaneron, supra at 820. 51, Eri ckson seens to stand

for the propositionthat are-entry cl ause does not givethelandlord a
contractual right todeclare aforfeiture. But Ericksonexpresslylimted
its holding totheissue of whether the landlord couldterm nate the tenancy
pursuant to M ch. Conp. Laws 8554.134. 6 M ch. App. at 263. That i ssue was
deci ded agai nst the | andl ord based sol el y on the court's concl usionthat the

| essee's default did not render it a tenant at will or by sufferance

2Wen Qur uni an was deci ded, that statute providedin pertinent part
that "[a]ll estates at will or by sufferance may be determ ned by
either party by 1 nonth's notice.”™ CL 1948, 8§554. 134.

3l ndeed, a tenancy at will is by definition "term nable at the
desire of either party." Caneron, supra at 8§20.03.

5



pursuant tothe terns of thelease. |1d. at 265. The court's statenents
regarding the forfeiture/re-entry distinction are thereforedicta, and
rather cryptic dicta at that.

I n short, neither Quruni an nor Erickson definitively resolves the
guestion of whether alandl ord can declare aforfeiture onthe strength of
are-entry provision. No other rel evant M chi gan deci si ons have been cited
or found. Fortunately, however, | need not deci de t his questi on because,
for reasons to be discussed, | conclude that the Debtor nust prevail
regardl ess of whet her paragraph 25 of the | ease constitutes a valid

forfeitureclause. . InRe Frank Kuni k Farns, Inc., 86 B. R. 907, 910 n.

4 (Bankr. E.D. Mch. 1988) ("If a case can be deci ded wi t hout resol vi ng an
unsettl ed question of statelaw, a federal court should bereluctant to
decl are state-created rights or renmedies.").

The Debtor's third maj or argunent stresses the fact that the
| ease was not term nat ed pursuant to the applicabl e statutory procedure.
Inthisregard, it bears enphasi zing that, evenif alandlord has taken
stepstotermnate aleaseprior tothefiling by the tenant of a bankruptcy
petition, thetenant may still avail hinself of his right to assunme under
8365 if, as of the petition date, he possesses aright under statelawto
redeemor otherwisereinstatethe |l ease accordingtoitsterns. Seelnre

WAt er ki st Corp., 775 F.2d 1089, 1091 (9th G r. 1985); Inre GSVC Rest aur ant

Corp., 10 B.R 300, 302, 6 B.C.D. 295, 1 C.B.C.2d 991 (S.D. N. Y. 1980); Ln

re Shelco, Inc., 107 B.R 483, 485, 22 C.B.C. 2d 194 (Bankr. D. Del . 1989);




cf. Inre Carr, 52 B.R 250, 259, 13 C.B.C. 2d 640 (Bankr. E.D. M ch. 1985)
("[S]olongas a[landcontract] purchaser has fil ed bankruptcy prior tothe
expi ration of the applicable redenption period after a |l and contract
forfeiture judgnent has been entered, he or she is protected by the
automatic stay . . . .").4

Assum ng arguendo t hat Hickory is correct inits assertionthat
t he Debtor's contractual right to possess the prem ses was term nat ed on
February 19, 1991, the Debtor is still not precluded fromassum ng t he | ease
under 8365 unl ess suchright wasirretrievably | ost under state | awbefore
it filed its bankruptcy petition. Hickory properly did not so contenc

The procedure for regai ni ng possessi on of | eased prem ses i s
codified at Mch. Conp. Laws. 8600.5701 et seq. |In utilizing this
procedure, the l andl ord' s objectiveistoobtainajudgnent for possession,
M ch. Conp. Laws 8600.5741, pursuant to which is issued a wit of
restitution "commandi ng the sheriff . . . to cause the plaintiff to be
restored and put infull possession of the prem ses.” Mch. Conp. Laws
8600.5744(1). But if, as would be the case here, the judgnent for
possessi on i s based on the tenant's non-paynent of noney due under a | ease,

t he tenant has an absolute right to cure the arrearage within 10 days

“One prem se underlyingCarr--that | and contracts are i n essence
security agreenments rather than executory contracts--was of course
subsequently rejected by the Sixth Circuit. Seelnre Terrell, 892
F.2d 469 (6th Cir. 1989). The rationale of Carr is neverthel ess
rel evant here, as t he same basi c statutory schene applies to "l andl ord-
t enant eviction cases as well astoland contract forfeiture cases.”
Carr, 52 B.R at 252.




follow ng entry of the judgnment, M ch. Conp. Laws 8600. 5744(4), thereby

precl udi ng i ssuance of the writ. M ch. Conp. Laws 8600.5744(6). See

Birzni eks v. Cooper, 405 M ch. 319, 329-30, 275 N. W 2d 221 (1979) ("A
j udgnment for possessionis . . . subject tothe redenptionrights of the.
. tenant. No agreenent between the parties can deprivea. . . tenant of
his right to cure the default
The . . . tenant nowexercises the statutory right, aright which
can be di m ni shed neither by the express nor the inplied terns of the
contract.").

Thus, evenif H ckory had obt ai ned a pre-bankruptcy judgnent for
possessi on pursuant to the foregoi ng statutory schene, the Debtor's right
t o redeemt he | ease woul d not be forecl osed until expiration of the 10-day
post - j udgnent period specifiedinMch. Conp. Laws 8600. 5744(4).° Because
Hi ckory di d not even comrence j udi ci al proceedi ngs before the Debtor's
bankruptcy petition was filed, it is clear that the |ease was not

effectively term nated pre-petitionfor purposes of 11 U. S. C. 8365. Cf.

G uskinv. Fisher, 405 Mch. 51, 65, 273 N W2d 893 (1979) (Al and contract
seller's noticeof forfeitureis essentially nothing norethan notification
"that the seller isinpatient andis about to take acti on because of the

del i nquency."). The | ease was t herefore subject to assunpti on under 8365,

SFor the sane reasons stated inCarr regardi ng applicability of the
automatic stay, 52 B. R at 255-57, the expiration of the redenption
period, rather than the i ssuance of thewit of restitution, isthe
nor e appropri ate reference point i ndeterm ni ng whet her a debt or may
assunme a | ease under 8365.



and an order will enter granting the Debtor's notion for approval of

assunption of the | ease.

Dat ed: Oct ober 18, 1991.

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge



